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February 4, 2011

To: Oxford Board of Commissioners

Re: Residential Storm Water Drainage Policy

This letter summarizes my concerns regarding the city’s new residential storm water
drainage policy. It is my understanding the policy was adopted approximately two years
ago without public notice. In general, the new guidelines shift the responsibility and
expense of maintaining city storm water drainage systems to property owners if those
systems are located on private property.




This change reverses the city’s long standing practice of maintaining the city storm water
system (cement pipe and ditch) located at 116 Peace Street in Oxford, NC. The property
was purchased in 1982 by my parents who are now deceased. For the past 28 years, the
city has removed the debris and overgrown vegetation brought onto the property by two city
storm drains located on the street. We were unaware of the new storm water drainage
policy until the city denied a recent request to clean the ditch. | met with the Oxford Public
Works Committee on August 27, 2010 to express my concern that the new policy was
inconsistent with past practices and infringed on the rights of private property owners. |
later received an email from the City Manager that stated the committee determined it was
important for city employees to follow the city’s new policy and they should not maintain
private property.

Since the city was now unwilling to cleanup the mess their storm water system left behind, |
requested that the system be removed from the property. The City Manager responded
that the city could not remove the system because it was constructed in a natural drainage
area when the street was built in 1959.

In the spirit of compromise, | offered to grant the city an easement to use the property for
storm water drainage if they would agree to maintain the system as they had done in the
past. The City Manager simply responded that the city would maintain improvements in the
city’s right-of-way and property owners would maintain improvements on their property.

| attended a meeting in Oxford on Wednesday, January 12, 2011 arranged by a gentleman
who had a similar disagreement with the city regarding the responsibility for the
maintenance of city installed storm water systems. In attendance were the following
individuals.

James McDougle — Property Owner (100 Warren Avenue, Oxford, NC)

Larry Leatherberry — Property Owner (104 Warren Avenue, Oxford, NC)

Reginald Roberson — Property Owner (116 Peace Street, Oxford, NC)

Mark Donham — City Manager, Oxford, NC

Howard Herring, Sr. — Mayor Pro Tem, Oxford, NC

Eric Alsmeyer — Regulatory Project Manager, NCDOT Div 5, US Army Corps of Engineers,
Wake Forest, NC

Martin Richmond — Environmental Specialist, NC Department of Environment and Natural
Resources, Raleigh, NC

The purpose of the meeting was to review the history of the storm water systems at 102
Warren Avenue and 116 Peace Street to determine who had jurisdiction and maintenance
responsibility. After inspecting both locations and reviewing reference materials, Mr.
Alsmeyer and Mr. Richmond stated that the US Army Corps of Engineers had jurisdiction
over a portion of the system on Warren Avenue, but no jurisdiction over the system located
on Peace Street. They further determined that the system on Peace Street was not
constructed in a natural drainage area and the only water that passes through the system is
delivered by two city storm drains located on Peace Street.

During our conversation that day, the City Manager stated that he and the Board would
review any information that refuted the validity of the current storm water drainage policy.
In response, | retained the services of George W. House, a highly regarded environmental
law attorney with Brooks, Pierce, McLendon, Humphrey & Leonard, LLP in Greensboro,
North Carolina. His biographical information is attached for your reference. | asked Mr.
House to review Oxford’s residential storm water drainage policy and to prepare an opinion
letter regarding its legal soundness. | have attached his response for your review. It is
clear from his research that the current policy does indeed overstep the bounds of local



government and should be rescinded immediately and replaced with one that
acknowledges the rights of private property owners.

Municipalities cannot and should not use private property for public purposes without
permission, an easement or compensation. It is my hope that the City of Oxford will
reconsider its current position and adopt a residential storm water drainage policy that
better serves the city, its citizens and property owners.

Sincerely,

Reginald J. Roberson
803 Edinburgh Drive
Jamestown, NC 27282

Home: (336) 454-4493
Cell:  (336) 706-1124
Email: Reggie Roberson@Earthlink.net

BROOKS, PIERCE, MCLENDON, HUMPHREY & LEONARD, L.L.P
January 31, 2011

Mr. Reginald J.
Roberson 803
Edinburgh Drive
Jamestown, NC 27282

Dear Mr. Roberson:

You have asked for our preliminary analysis of ypatential claims against the City of

Oxford for damages to your property at 116 PeaceeSthy the City's sudden decision to stop
maintaining the storm water conveyance it creatpdnuyour property by the construction and
placement of drains and culverts in Peace Streat. UWhderstand that the drains and culverts
discharge the concentrated storm water flow in airdrge ditch the City created on your
property. We understand that the City has maintathes drainage ditch for at least the past 28syear
We understand that failure to properly maintairs ttifainage ditch has caused trash to be deposited
along the sides of and in the drainage ditch aatlttie clogged ditch could cause water to overflow
onto your property.

We note that several North Carolina Supreme Casés hold that local governments have
a duty of care in constructing or operating théars drain systems and may be held liable for not
providing or maintaining a drainage system thatdequate for the area or by allowing the system to
become obstructed. For example, Kéeer v. City of Raleighl21 N.C. App. 526 (1996) artler v.
City of Greensboro190 N.C. 715 (1925). lller, the Supreme Court stated that a municipality
"must exercise reasonable care in the constructibeewers or other sufficient means of carrying
off surface water collected in drains or artificiavater courses, and is liable for injuries to
adjoining lands resulting from its negligent faituto do so, . . . If [artificial drains and water
courses] are so constructed as to collect and cotrate surface water that such an unnatural flow
in manner, volume and mass is turned and divertei @ lower lot, so as to cause substantial
injury, the city is liable."190 N.C. at 719-20.



In addition, a local government that causes stoatewdamage is subject to a claim for
just compensation for the taking of private propeAs the Supreme Court statedBnaswell v.
State Highway and Public Works Commissiabp N.C. 508 (1959)'A body possessing the
right to exercise the power of eminent domain tuined to make compensation for damages to
land not taken resulting from the obstruction owelision of or other interference with, the
natural flow of surface water, by a public improvemh . . . upon the ground that such
obstruction, diversion, or interference is a takimgdamaging of such land within the meaning of
a constitutional provision requiring compensatiom e¢he taking or damaging of private
property for public use. 250 N.C. at 511.

Finally, the City has a responsibility to prevembston and the increase of downstream
sedimentation of the waters of the State of Nor#éinolha. The State of North Carolina has the
authority to protect its waters from storm watemagement activities that cause such pollution.

If we can be of further help, please do not hesitatcall me.

Sincerely,
=y
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George W. House
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With the use of standardized containers as shown above, the
unsightly trash piles are contained in an attractive and easy to
use cart. These carts come in three sizes to match most any
resident/household and the amount of trash it generates
each week and additional carts are available at a reduced
rate. As you will see in the following slides of a local
community which recently switched to curbside collection,
the improvement is obvious.
Again, it does not have to be this way ...




These are examples of sorting facilities that are now
available to take a commingled recycling
stream and sort those materials, so that they can be
reused and recycled into new goods, packaging, etc.
Thus these materials do not enter the landfills.

As you have seen the curbside cart program improves the appearance of the city, complies with State Laws, provides
an easy to use method of recycling, at a lower cost than the current service. This is the best solid waste
program available for the City and we feel it will serve the residents and small businesses of Oxford well for years to
come. We sincerely appreciate the opportunity to continue our partnership and to provide a service second to none.
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ORDINANCE NO. 11-02-01
ADOPTED: 02-08-11
EFFECTIVE: 02-08-11

AN ORDINANCE TO AMEND THE COMMISSIONER CODE
OF THE CITY OF OXFORD, NORTH CAROLINA CODE OF ORDIN ANCES
AND RENAMING SAME AS “CODE OF ETHICS”

WHEREAS, on March 14, 2000, the Board of Commissioners agtbite Commissioner
Code § 2-461; and

WHEREAS, Section 160A-86 of the North Carolina Generati@é&s requires local
governing board to adopt a Code of Ethics; and

WHEREAS, as elected officials we are charged with uphgdire trust of the citizens of
the City of Oxford, North Carolina and with obeyiregjevant laws;

NOW THEREFORE, BE IT ORDAINED, in recognition of our obligations as citizens of
the State of North Carolina and as elected offsciapresenting the citizens of the City of Oxford,
and acting pursuant to the requirements of SedigffA-86 of the North Carolina General Statutes,
we the City of Oxford Board of Commissioners, doety adopt the following general principles
and Code of Ethics to guide the Oxford Board of @ossioners in its lawful decision making.
(Hereinafter, the terms “elected local governmédfitial(s) or elected official(s), the board, board
member(s), or elected member(s)” shall be usedcinémgeably when referring to the Oxford Board
of Commissioners.)

GENERAL PRINCIPLES UNDERLYING THE CODE OF ETHICS

1. The stability and proper operation of democragfmresentative government depends upon public
confidence in the integrity of the government apdmuresponsible exercise of the trust conferred by
the people upon their elected officials.
2. Governmental decisions and policy must be maddraplemented through proper channels and
processes of the governmental structure.
3. Elected officials must be able to act in a maihat maintains their integrity and independence,
yet is responsive to the interests and needs sethiwey represent.
4. Elected officials must always remain aware #tatarious times they play different roles:
a.As advocateswho strive to advance the legitimate needs df tizens,
b. As legislators who balance the public interest and private gghtconsidering and enacting
ordinances, orders, and resolutions, and
c. As fair and impartial decision makers when making quasi-judicial and administrative
determinations.




d. Elected officials must know how to distinguighang these roles, to determine when each
role is appropriate, and to act accordingly.
5. Elected officials must be aware of their obligatto conform their behavior to standards of
ethical conduct that warrant the trust of theirst@nents. Each official must find within his orrhe
own conscience the touchstone by which to determime conduct is appropriate.

CODE OF ETHICS

PURPOSE The purpose of this code of ethics is to esthlgisidelines for ethical standards of
conduct for board members and to provide guidamekeiermining what conduct is appropriate in
particular cases. It should not be considered atiute for the law or for a board member’s best
judgment.

Section 1.Board members should take care to obey all lawtsaghyaly to their official actions as
board members. Board members should be guidedebspihit as well as the letter of the law in
whatever they do. At the same time, board memdiesald feel free to assert policy positions and
opinions without fear of reprisal from fellow boamkembers or citizens. To assert that a board
member is behaving unethically based upon a disageat with that board member based on a
guestion of policy (and not on the board membdtigcal behavior) is unfair, dishonest,
irresponsible, and itself unethical.

The board shall endeavor to keep itself up-to-dateugh its attorney or other sources, of new or
on-going legal or ethical quandaries or difficudtibat they may face in their official positions.

Section 2.Board members should act with integrity and wittieipendence from improper influence
as they exercise the functions of their offices.

Board members should use their best independegirjedt to pursue the common good as they see
it, presenting their opinions to all in a reasoealibrthright, consistent manner. They should be
incorruptible, self-governing and not subject tgioper influence, while at the same time being
able to consider the opinions and ideas of others.

At the same time, however, board members shoultbréze that they are part of a larger group and
should act accordingly. They should respect thificeand not behave in ways that reflect badly on
it. They should treat other board members and tidigwith respect, and should honor the opinions
of others even when they disagree. They shouldgréze that they are not generally authorized to
act on behalf of the board, since the board mist ¢dficial action as a body.

Section 3.Board members should avoid impropriety in the eigerof their official duties. Their
official actions should be above reproach. A baasinber is considered to be acting with
impropriety if a reasonable person who was madeewkthe relevant facts surrounding the board
member’s action would conclude that the action imappropriate.

If a board member concludes that his or her actiwhile legal and ethical, may be misunderstood,
he or she may seek the advice of the board’s &yotde or she may also state on the record the
facts of the situation and the steps taken to vesil

Section 4.Board members should be faithful in the performaofaie duties of their offices. They
should act as the especially responsible citizémsmvothers can trust and respect. Board members
should not engage in communications outside theinge quasi-judicial matters.

Board members should be faithful in their atten@aaicmeetings and in their preparation for those
meetings. They should carefully analyze all crezlibformation that is provided to them.



As a group of citizens to whom much has been etgdushe board should demand full
accountability from those over whom it has autlyorithe board should set a good example for
others in the community, keeping in mind that trarstl respect must continually be earned.

Board members should be willing to bear their $hiare of the board’s workload. To the extent
appropriate, they should be willing to put the libsinterests ahead of their own.

Section 5.Board members of local governing boards should gohtthe affairs of their boards in an
open and public manner. They should comply wittapjlicable laws governing open meetings and
public records, recognizing that doing so is andrtgmnt way to be worthy of the public’s trust. This
recognition includes sensitivity to those mattemognized by law. The Board should remember
when meeting that they are conducting the pubba'siness. They should also remember that the
records of their local government belong to theligtdnd not to them or their employees. They
should make clear that a climate of opennesslig tmaintained at all times in their governmental
units.

In order to insure strict compliance with the layesrerning openness, governing board members
should strive to be transparent and act with canboey should prohibit unjustified delay in
fulfilling public records requests. They shoulddaleliberate steps before they go into closed
session for any reason, to insure that the closssian will be lawful and that the closed session
does not stray from the purpose for which it wdkeda

CENSURE PROCEDURES.If the elected board has reason to believe thabbiie board

members has violated a provision of this code laitet it may open an investigation into the matter.
All information compiled, including the grounds fitre finding of probable cause, shall be shared
with the board member when it is received. All imfation pertaining to the case shall be open to
public inspection and copying pursuant to the N@#nolina public records statutes.

Should the board determine, by a two-thirds majptitat it wishes to proceed further with censure
proceedings, it shall call for a quasi-judicial hieg at a regular meeting or at a special meeting
convened for that purpose. Notice of the heariagrsi its time, place, and purpose shall be
published twice in two separate calendar weeksnevespaper of general circulation or shall be
advertised for the same amount of time on thedigi®n’s website. The notice shall state that a
detailed list of the allegations against the baaeainber is available for public inspection and
copying in the office of the city clerk.

The hearing shall be convened at the time and @peeified. Any and all votes during the hearing
and any deliberations that follow shall be takent®/ayes and noes and recorded in the board’s
minutes. The hearing and any deliberations shatidmelucted in open session in accordance with
the requirements of the North Carolina open mestsigtutes. The rules governing the hearing shall
be those that apply to a standard quasijudicialihgaFor purposes of illustration but not limitati

the accused board member shall have the rightwe daunsel present, to present and cross-examine
expert and other witnesses, and to offer evidenctyding evidence of the bias of any board
member or presiding officer. An audio or video andlio tape of the proceedings shall be prepared.

The accused board member shall have the rightalecige the participation of any other board
member or the presiding officer based on bias birgerest. If such a challenge is made, the board
shall immediately hear evidence and vote on thélerige. Neither the accused board member nor
the board member whose participation is challengay vote, although both may offer evidence.
The challlenge shall be decided by a majority vétdase present and voting, a quorum being
present:

» Under both the city and the county voting statypessons may be excused from voting on mattexshimg their own
financial interest or official conduct when theseailegal basis for being, or requirement to beyusad from voting. See G.S.
160A-75 and 153A-43, respectively. Persons shalédtify and disclose these matters | advance sbahed can determine
whether there is a conflict allowing a person tekeused by the board from voting. A censure prdiogeis a matter
involving a member’s official conduct, and the menbhccused in the proceeding should not take pany votes that take
place. Since a censure proceeding is a quasi-pldi@tter, board members should also be excusedvating if they are
impermissibly biased in the matter under consid@mafhis is the basis for excusing members otfen the person who is
being directly accused.

2 Appreciation to Professor Frayda Bluestein ofWlNC School of Government for this section of thdedocuments.



Once the hearing is concluded, it shall be closeddte of the board. The presiding officer shall
next entertain a motion to adopt a non-binding lrg&m censuring the board member based on
specified violations of the code of ethics. Any motmade must be an affirmative one in favor of
adopting a non-binding resolution of censure. & thotion or resolution does not state particular
grounds for censure under the code of ethics, tbsiging officer shall rule it out of order.

If a motion to adopt a non-binding resolution ofsere stating particular grounds under the code of
ethics has been made, the board shall debate ttierm®he accused board member and any other
board members who have been removed from participaecause of bias or self-interest may
remain present, but shall not be allowed to pauditg in the debate. At the conclusion of the debate
the board members shall vote, except for the adclisard member and any other board members
who have been removed from participation. If theiomis approved by a two-thirds vote of those
present and voting, a quorum being present, théomit approved and the non-binding resolution
of censure is adopted.

The non-binding resolution of censure shall be nagart of the minutes of the board. Any
recording of the board’s quasi-judicial proceediagall be approved by the board as a permanent
part of the board’s minutes. The proceedings shah be considered concluded, the board having
done all that it legally can with respect to thetterain question.

LEGAL ENFORCEMENT . Local governing boards have no legal power taddriminal or other
charges against each other, or otherwise to coséich other’s behavior directly. At the same time,
the board expects that individual board membersprabably wish to behave in a manner that is
both legal and ethical. For example, board memisdtsvant to take care to be familiar with some
of the more common ethics-related criminal violagiavith which they might be charged by the
district attorney, and they should take care tacdheommon pitfalls.

The UNC School of Government offers the followiegél rulethat also relate to ethical principles
to help meet this need. Local governing board meméleould consider legal restrictions in terms of
behavior that they should avoid. While requiremédatsd in the law should be viewed as a
minimum standard, board members should always densihether there are ethical problems with
other behavior, even if it does not violate crinhioaother statutes dealing with conflicts of irgstr
or other subjects.
a. Avoid deriving a direct benefit from contraatswhich you are involved in making or
administering on behalf of the public agency. (A&234((a)(1); criminal penalty; note
defined terms in the statute: direct benefit, imeal in making or administering a contract.)
b. Avoid attempting to influence others who areadived in making or administering a contract
on behalf of the public agency, even if you arémblved, if you will derive a direct benefit
from the contract. (G.S. 14-234 (a)(2); criminahplty; note defined terms in the statute: direct
benefit, involved in making or administering a qauwt.)
c. Avoid soliciting or receiving any gift or rewand exchange for recommending, influencing,
or attempting to influence the award of a contlgcthe public agency you serve. (G.S. 14-234
(a)(3); criminal penalty.)
d. Consider the ethical and practical consequesicdsriving a direct benefit from a contract
that is authorized under any exception to the ttatind weigh these considerations against the
potential advantage to the public agency and tasgifs Follow reporting requirements to
ensure transparency. (G.S. 14-234 (b); (d1).)
e. Avoid participating in deliberations about otimg on a contract in which you have a direct
benefit, when the contract is undertaken as alloweter any exception to the statute. (G.S. 14-
234 (b1); criminal penalty.)
f. Avoid using your knowledge of contemplated aatity you or your unit, or information
known to you in your official capacity and not mauleblic, to acquire a financial interest in any
property, transaction, or enterprise, or to gdimancial benefit that may be affected by the
information or contemplated action. Avoid intentidly aiding another to do any of these
things. (G.S. 14-234.1; criminal penalty.)



| *

g. Avoid receiving any gift or favor from a curreptst, or potential contractor. (G.S. 133-
32(a); criminal penalty.)

h. Consider the ethical and practical consequeoicascepting a gift or favor under any
exception to the statutory prohibition, and follesporting requirements to ensure transparency.
(G.S. 133-32(d).)

i. avoid voting on matters involving your own fir@al interest or official conduct. (G.S. 160A-
75; 153A-44.) Disclose the existence of the difeancial interest in advance, and, when in
doubt, obtain an opinion from your local attorn&pat whether you must vote or may be
excused.

j- Avoid voting on any zoning map or text amendmehere the outcome of the vote is
reasonably likely to have a direct, substantiadl sradily identifiable financial impact on you.
k. Do not participate in or vote on any quasi-jigienatter, including matters that come before
the board when acting in a quasi-judicial capagitger G.S. 160A-388 or 153A-345, if
participation would violate affected persons’ camsibnal right to an impartial decision-maker.
Impermissible conflicts under this standard incladeing a fixed opinion prior to hearing the
matter that is not susceptible to change, undisd@x parte communications, a close familial,
business, or other associational relationship aitlaffected person, or a financial interest in the
outcome of the matter. (G.S. 381(d), 160A-388(&2RA-340(g), 153A-345(el); violation of
constitutional standard by one board member inaédisl the entire vote.)

. Fulfill your statutory obligation to vote on atlatters that come before you even when there
are appearances of conflict, and only refrain frarting when there is a legal basis for or
requirement to be excused from voting.
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